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Corporations as Dual Citizens 


CLARIFICATION has been awaited 
by lawyers since Congress, in 1958, en- 
acted legislation limiting the jurisdiction 
of the Federal district courts. Under 
that legislation, the amount in contro- 
versy necessary to give the district courts 
jurisdiction in civil actions arising under 
the Constitution, laws or treaties of the 
United States (federal questions), was 
raised from $3,000 to $10,000. The same 
change was made with respect to the 
amount in controversy in civil actions 
between citizens of different states and 
between citizens and foreign states or 
citizens thereof (diversity jurisdiction). 

Section 2 of the amending act singles 
out corporations for special treatment. 
Prior to this act, corporations had long 
been regarded by the courts, for the 
purpose of diversity of citizenship juris- 
diction, as citizens of, and only of, the 
state of incorporation. However, the 
maintenance by a corporation of its prin- 
cipal place of business in a state other 
than that of incorporation had not been 
regarded as sufficient to constitute the 
corporation a citizen of the foreign state 
for that purpose. Under the amended 
statute a corporation, for the purpose of 
diversity of citizenship jurisdiction, is 
now deemed a citizen of any state by 
which it has been incorporated and of 
the state where it has its principal place 
of business. 


The principal purpose of Congress 
in limiting the jurisdiction of the district 
courts was to meet the heavy increase in 
the caseload which has come about in 
recent years. Diversity of citizenship 
cases alone increased from 7,286 in 1941 
to 20,524 in 1956. A large portion of 


this caseload involved corporations. In 
1956, of the 20,524 diversity of citizenship 
cases filed in the district courts, corpora- 
tions were parties in 12,732, or 62 percent. 
The Congressional intent was clearly ex- 
pressed in the Senate Committee Report? 
which accompanied the bill: “In adopting 
this legislation, the committee feels that 
it will bring the minimum amount in con- 
troversy up to a reasonable level by con- 
temporary standards and that it will ease 
the workload of our Federal courts by 
reducing the number of cases involving 
corporations which come into Federal 
district courts on the fictional premise 
that a diversity of citizenship exists.” 


It is interesting to note that the Senate 
Committee rejected a proposal* to make 
corporations, for the purposes of diversity 
of citizenship jurisdiction, citizens of 
every state in which they did business. 
In fact, an even more sweeping bill* was 
proposed, which would have changed the 
word “citizens” where it appears in Sec- 
tion 1332 of Title 28, to “individuals who 
are citizens.” This would have barred 
from the district courts all suits to which 
a corporation was a party based upon 
diversity of citizenship. It was apparently 
felt that the historical basis for diversity 
jurisdiction, i. e., to provide a separate 
forum for out-of-state citizens against the 
prejudices of local courts and juries, was 
still valid. In addition, the comment of 
the Deputy Attorney General, William P. 
Rogers, that “an attempt to distinguish 
between individuals and corporations 
would no doubt result in the charge of 
unreasonable discrimination under the 
due-process clause,”* may have influenced 
the Committee’s action. 


1 Public Law 85-554, 72 Stat. 415 [H. R. 11102], amending Sections 1331 and 1332 of 
Title 28, United States Code. 

2 Senate Report No. 1830, 85th Congress, 2nd Session. 

*H. R. 1987, 82nd Congress. 

*H. R. 2516, 85th Congress. 

5 Letter to Hon. Emanuel Celler, Chairman, Committee on the Judiciary, July 16, 
1957, attached to and a part of Senate Report No. 1830. 
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Where, then, is a corporation’s “princi- 
pal place of business” under the amended 
Section 1332? Since Congress has en- 
acted the phrase without definition, the 
final answer rests with the courts. 


In March of this year the United 
States District Court for the Southern 
District of New York was confronted 
with just this problem. Plaintiff in the 
case,* Scot Typewriter Co., Inc., a New 
York Corporation, had begun an action 
in the Supreme Court of the State of 
New York against a Delaware corpora- 
tion. The case was removed to the Fed- 
eral District Court on defendant Dela- 
ware corporation’s petition alleging 
diversity of citizenship between it and 
the plaintiff New York corporation. The 
plaintiff moved to remand the action to 
the state court on the ground that there 
was no diversity and that, accordingly, the 
requisite Federal jurisdiction was lacking. 


Plaintiff's motion was based squarely 
on the recent amendment to Section 1332, 
plaintiff contending that the defendant 
corporation, incorporated in Delaware, 
was in contemplation of the amended sec- 
tion, also a citizen of New York, where 
it maintained its executive offices. The 
defendant contended that while its execu- 
tive offices were in New York, its prin- 
cipal place of business was in Connec- 
ticut, where its largest production plant 
was located and where it carried on re- 
search and development as well as opera- 
tional activities. 


The defendant was a manufacturer of 
business machines and other products 
which were distributed nationally and 
internationally. Of its three manufactur- 
ing plants the largest was at Hartford, 
Connecticut, where all facilities for the 
production of business machines, from 
original research to shipping, were lo- 
cated. The defendant’s other two plants, 
located in New Jersey and California, 
were limited to the production of supplies 


and missile and radar components respec- 
tively. The manufactured products were 
distributed through branch offices in over 
one hundred cities throughout the United 
States, and through subsidiaries outside 
the country. 


Defendant’s executive offices were lo- 
cated in New York City, where its 
President and Chairman of the Board, 
three of five Vice-Presidents, its Treas- 
urer and Assistant Treasurer, Secretary, 
Controller, Director of Dealer Sales and 
Director of Installment Sale Collections, 
all maintained offices. Also located in 
New York City were the departments 
handling personnel, industrial relations, 
public relations, purchasing, rental and 
general service, general office sales, in- 
ternational, advertising and sales promo- 
tion. In addition, the defendant corpora- 
tion’s last Federal income tax return had 
been filed in New York. 


Defendant conceded that, in view of 
these activities, its New York City office 
functioned “on the executive level in the 
determination of policy and the coordina- 
tion of all of its various activities,” but 
contended that, nevertheless, its principal 
business was the development and manu- 
facture of business machines and that all 
other phases of its operations were inci- 
dental to that primary function. Since the 
primary function was concentrated in 
Connecticut, defendant claimed that its 
principal place of business was located 
there. 


Judge Weinfeld pointed out that 
where a corporation is engaged in multi- 
state activities the location of its principal 
place of business cannot be determined by 
fragmentation of its activities, but must 
be determined on an over-all basis; the 
manufacture of the product is no more 
important than its promotion and sale. 
“Where a corporation is engaged in far- 
flung and varied activities which are 
carried on in different states, its principal 


* Scot Typewriter Co., Inc. v. Underwood Corp., 170 F. Supp. 862, THe Corporation 
JournaL, June—July, 1959, page 229. 
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place of business is the nerve center from 
which its officers direct, control and co- 
ordinate all activities without regard to 
locale, in the furtherance of the corporate 
objective.” The Court took the position 
that, under the facts in the instant case, 
“the conclusion is compelled that the de- 
fendant’s principal place of business is in 
New York and accordingly there is no 
diversity jurisdiction.” 

Whether or not the principles enunci- 
ated by Judge Weinfeld will be applied in 
subsequent cases turning on the meaning 
of “principal place of business” will de- 


pend on the nature of the case. As the 
“The 


Judge observed in his opinion: 






7In this connection, see Riley v. Gulf, Mobile & Ohio Railroad Company, 173 F. 
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question essentially is one of fact, ‘to be 
determined in each particular case by 
taking into consideration such factors as 
the character of the corporation, its pur- 
poses, the kind of business in which it is 
engaged, and the situs of its operations.’ ” 
The effect that the amendment will have 
on corporations will emerge as various 
factual situations are presented to the 
courts for determination. A definitive 
interpretation will probably never be pos- 
sible, but well reasoned opinions such as 
that of Judge Weinfeld will go a long 
way toward a better understanding of 
the question.” 


Supp. 416. Cases involving the recent amendments to Sections 1331 and 1332, which do 
not turn precisely on the construction of ‘‘principal place of business,’’ include Aber- 
nathy v. Consolidated Cab Co., 169 F. Supp. 831; Booe v. Federated Department Stores, 
Inc., U. S. Dist. Ct. of Connecticut, March 3, 1959; Browne & Ryskieqicz, d.b.a. Park 
Bowling Alley v. Hartford Fire Insurance Co. and Springfield Fire & Marine Insurance 
Co., U. S. Dist. Ct. of Illinois, January 7, 1959; Fitzgerald v. The Southern Railway Co., 




















U. S. Dist. Ct. for S.D.N.Y., June 29, 1959; Jaconski v. McCloskey & Co., 
537; Lorraine Motors, Inc. v. Aetna Casualty & Surety Co., 166 F. Supp. 319. 


S : ll 2 ~ 2s: 


DELAWARE 


se) domestic corporations 


167 F. Supp. 


Demand for payment for stock mailed on last day 
of 20 day statutory period and received one day 


Defendant Delaware corporation resulted 
from a merger under 8 Del. Code Section 
253. This section provides, in part, that 
a dissenting stockholder within twenty 
days after the mailing by the corporation 
of the notice of the filing and recording 
of the merger agreement may demand in 
writing from the parent or surviving cor- 
poration payment for his stock. Plaintiff 
mailed her demand for payment on the 
last day provided by the statute for mak- 


later held timely. 
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ing the demand, and it was received une 
day later. Defendant corporation con- 
tended that since the demand was not 
received, as well as sent, within the 
twenty day period, it was not in time. 
From an adverse decision of the Chan- 
cery Court (Coyne et al. v. Schenley 
Industries, Inc. 147 A. 2d 647, The Cor- 
poration Journal, April—May, 1959, page 
204), the defendant appealed. 
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The Supreme Court of Delaware 
pointed out that, in contract cases, the 
courts have generally held that when an 
acceptance has been posted in the mail, 
the contract becomes at once complete 
and absolutely binding. “We see no 
reason why the general rule followed in 
contract cases should not be followed in 
this case. . . . To fix the end of the 
period within which the stockholder must 
make his demand for payment as the time 


of its receipt by the corporation would 
inevitably result in many cases in con- 
siderably shortening the period of time 
within which the stockholder must make 
his written demand.” The judgment 
below was affirmed. 

Schenley Industries, Inc. v. Curtis, 152 
A. 2d 300. Aaron Finger, of Richards, 
Layton & Finger, of Wilmington, for 
appellant. Caryl M. Curtis, pro se, 
appellee. 


No trust of donated shares resulted in favor of 

donating stockholders where the interest of the 

donating stockholders in these shares was derived 

from a contract which was superseded by a subse- 
quent contract. 


Plaintiff, a promoter, and defendant cor- 
poration entered into a contract whereby 
the promoter and others contributed 
2,800,000 shares of that corporation’s 
stock to the corporation as a capital 
stock donation, to be owned and held by 
the corporation to assist in financing. 
The promoter obtained an option to pur- 
chase 600,000 of these shares, and a 
second option to purchase an entire issue 
of the corporation’s bonds. The promoter 
was to receive the remaining 2,200,000 
shares as a bonus when he purchased the 
bonds. To facilitate additional financing, 
the defendant and the promoter entered 
into a subsequent contract which provided 
by its terms that the first contract was 
“of no further effect or validity.” The 
promoter claimed that the donation of 
2,800,000 shares was subject to the con- 
dition that the shares should be used to 
assist in financing and not otherwise, and 
that consequently the corporation did not 
hold them as ordinary treasury stock, but 
for the specified purpose only in a custo- 


dial or quasi-trust relationship for the 
donating stockholders. Therefore, when 
the shares were no longer needed to 
assist in financing (the corporation ob- 
tained assistance from the Reconstruction 
Finance Corporation), the promoter 
claimed that a resulting trust arose in his 
favor, both personally and as a represent- 
ative of the other stockholders. 


The Delaware Supreme Court took the 
view that the second contract effected the 
cancellation of the first, and that since 
whatever claim the promoter had in the 
donated shares was derived from this 
cancelled contract, the claim fell with the 
contract. The court affirmed the judg- 
ment of the lower court dismissing the 
complaint. 


Bronson v. Bagdad Copper Corporation, 
151 A. 2d 677. Aaron Finger of 
Richards, Layton and Finger, of Wil- 
mington, for appellant. James M. Tun- 
nell, Jr. of Morris, Nichols, Arsht & 
Tunnell, of Wilmington, for appellee. 
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Director held entitled to a copy of auditor’s report 
prepared for the corporation and addressed to the 


Plaintiff, a director of defendant corpo- 
ration, brought this suit against defendant 
for a writ of mandamus, by which he 
sought to obtain copies of auditor’s 
reports for 1956 and 1957. The reports 
were prepared by an independent public 
accounting firm, and multiple copies, 
addressed to the board of directors, were 
given to the defendant corporation. 
Plaintiff sought one copy for each of the 
two fiscal years. Defendants were willing 
to allow plaintiff to see the reports and to 
make such notes and abstracts as he 
wished, but refused to give him the 
reports. Fourteen copies of the report for 
1956 were made, and two copies for 1957. 
From a dismissal by the trial court, 
plaintiff appealed. 


The Appellate Court of Illinois pointed 
out that “the only thing that appears to 
be involved here is the difficulty or im- 
practicality of the making of a copy, and 
in the present state of the art of multi- 
graphing, mimeographing and photostat- 
ing, that is not likely to be a proper 
defense under any circumstances. It cer- 
tainly is not in the instant case, where 
copies were actually made.” “When one 






NEW YORK 


board of directors. 


views this matter in its true perspective, 
the issue centers on a determination by 
those who control the corporation to cast 
obstacles in the way of a director’s study 
of the affairs of the corporation. That is 
the real issue.” “If there is a genuine 
basis for a director’s being denied this 
privilege, it should be asserted openly and 
made the basis for a legal objection. 
Otherwise, executive officers of a corpo- 
ration and members of a board of direc- 
tors must cooperate to afford equal and 
reasonable facilities to all members of 
the board in their examination of the 
affairs of the company.” The decree of 
the trial court was reversed, and defend- 
ants were ordered to give plaintiff a copy 
of the reports. 


Kunin v. Forman Realty Corporation, 
157 N. E. 2d 785. Rothbart & Rosenfield 
(J. M. Rosenfield, of counsel) of Chi- 
cago, for appellant. Peabody, West- 
brook, Watson & Stephenson (Fried- 
lund, Levin & Friedlund, Edward L. Bar- 
sumian, Lowell H. Jacobson, Elmer M. 
Leesman, of counsel) of Chicago, for 
appellees. 


Where court had power to render valid judgment 

against corporation, it had power to appoint attor- 

ney to represent corporate defendant which failed 
to appear. 


In this case, the United States Govern- 
ment wished to proceed, in the U. S. 
District Court for the Southern District 
of New York, with a trial of an indict- 
ment naming several individuals and a 
corporation. The corporate defendant 
was summoned but defaulted in appear- 
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ance, and the Government moved for the 
appointment of someone to represent the 
corporation. 

The court observed that a corporation 
may only appear by counsel, and that a 
judgment against a corporation which 
had not appeared by counsel would be 
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invalid. Since the court had the capacity 
to render a valid judgment against the 
corporation, the court concluded that it 
also had the power to appoint an attor- 
ney, an officer of the court, to appear for 
the corporate defendant. The court 
appointed a member of the bar, who was 
representing the trustee in bankruptcy of 
the corporation in other litigation, to 
appear for the corporation in the instant 


United States v. Crosby et al., United 
States District Court for the Southern 
District of New York, May 29, 1959, 
Honorable S. Hazard Gillespie, Jr., 
United States Attorney for the Southern 
District of New York (Anthony R. Pal- 
ermo, Esq., Assistant United States 
Attorney, of counsel), for the United 
States. Edward J. Ennis, Esq., Edward 
H. Levine, Esq., and Joseph P. Marcelle, 
Esq., for individual defendants. 


Contracts of unlicensed foreign corporation not 

rendered void under Tit. 10, § 191, Alabama Code, 

where the corporation’s activities in Alabama con- 
stituted interstate commerce. 


This was a suit on contracts made in 
Alabama by an unlicensed foreign corpo- 
ration. Defendant contended that plain- 
tiff, the assignee of the unlicensed corpo- 
ration, ought not to recover on the con- 
tracts on the ground that they were void 
under Tit. 10, §191, Code 1940, which 
provides, inter alia, that contracts made 
in Alabama by unqualified foreign corpo- 
rations “shall be held to be void at the 
suit of such foreign corporation, or any 
one claiming through or under such for- 
eign cofporation, by virtue of the void 
contract or agreement.” 

Affirming a judgment for plaintiff, the 
Alabama Supreme Court took the view 
that if the activities of the unqualified 
foreign corporation in Alabama involved 
only interstate commerce, they were not 
subject to state regulation or restric- 
tion. These activities included the selling 


of its products to the defendant, the ex- 
ecution of a franchise agreement and the 
acceptance of two trade acceptances by 
the drawee-defendant. The court con- 
cluded that, even though the trade accept- 
ances were executed or accepted in Ala- 
bama, these activities “constituted engag- 
ing only in interstate commerce,” and the 
plaintiff was not barred from proceeding 
with the suit under Tit. 10, § 191, Code 
1940. 


Gilliland & Echols Farm Supply & 
Hatchery et al. v. Credit Equipment Cor- 
poration,* 112 So. 2d 331. W. M. Beck 
of Fort Payne, Alabama, for appellant. 
W. W. Watson & John C. Wear of Fort 
Payne, for appellee. 


* The full text of this opinion is 
printed in the State Tax Reporter, 
Alabama, page 10,103. 
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MISSOURI 


Defendant Delaware corporation held not doing 

business in Missouri so as to be subject to service 

of process where its activities in Missouri con- 
stituted mere solicitation. 


Plaintiff, a Missouri resident, brought 
this action against defendant Delaware 
corporation in the Circuit Court of Green 
County, Missouri. The case was removed 
to the United States District Court, W. 
D. Missouri, S. D., on diversity of citi- 
zenship grounds. Defendant moved to 
dismiss on the theory that it was not do- 
ing business in Missouri so as to be 
amenable to process. 


Plaintiff was employed by defendant, 
whose principal office and factory were 
located in Kentucky, as a solicitor in 
Missouri. Defendant had no office in the 
state, was not authorized to do business 
in Missouri, and had no property there. 
Plaintiff and defendant’s other solicitors 
called upon retail establishments to stimu- 
late the purchase of defendant’s products. 
They did not make direct sales but en- 
couraged these outlets to patronize the 
wholesalers and jobbers in the area who 
handled defendant’s merchandise. The 
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wholesalers and jobbers ordered goods 
directly from defendant and these were 
shipped into Missouri for distribution by 
them. Plaintiff was paid by check drawn 
on a bank in Louisville, Kentucky, and 
received his instructions by letter from 
defendant’s home office. 


The District Court took the view 
that defendant’s activities in Missouri 
amounted to no more than mere solicita- 
tion, and referred to the well recognized 
rule that mere solicitation of orders by 
corporate agents within a state does not 
render a corporation amenable to proc- 
ess therein. The motion to dismiss for 
lack of jurisdiction over defendant was 
sustained. 


Shannon v. Brown and Williamson To- 
bacco Corporation, 167 F. Supp. 493. 
Wear & Wear of Springfield, Mo., for 
plaintiff. Miller, Fairman & Sanford of 
Springfield, Mo., for defendant. 


Foreign corporation not authorized to do business 
in New York held entitled to maintain special pro- 
ceeding to enforce arbitration agreement. 


This was a motion to confirm the award 
of an arbitrator made under an agree- 
ment providing for arbitration in New 
York. The moving party was a foreign 
corporation which was not authorized to 
do business in New York. 


The Supreme Court, Special Term, 
New York County, held that, although 
such a corporation could not maintain 


“any action” in the state upon any con- 
tract made by it in the state, it could 
maintain a “special proceeding” to en- 
force arbitration. 


Terminal Auxiliar Maritima, S. A. v. 
Cocotos Steamship Company, 178 N.Y.S. 
2d 298. Albert D. Jordon and Joel Field, 
for petitioner. Francis J. Haley, for 
respondent. 


269 





TRANSFER 
AGENT 


REGISTRAR 


CO-TRANSFER 
AGENT 





- CT's staff of specialists in the handling of 
stock transfer assignments . . . 


.-- Only CT gives you a 
choice of three states (Dela- 


LIQUIDATING 
AGENT 


. ie York) from which to pick a 
\ “ ( site at which transfers can 


ware, New Jersey, New 


be effected most conveni- 
ently and most economically 


for your clients—a point of 
particular importance when 
selecting an exchange agent. 


ognize the need of business corporations for 
ervices, CT now brings well over half a century 
é transfer of corporate securities to all stock 












NORTH CAROLINA 


THE CORPORATION JOURNAL 


Illinois corporation held doing business in North 
Carolina so as to sustain service of process upon it 


where its representatives regularly and system- 
atically entered North Carolina to further the pro- 
motion and sales of its products by independent 


Defendant Illinois corporation had a long 
record of periodic contacts in North Car- 
olina. Its representatives regularly en- 
tered North Carolina to further the pro- 
motion and sales of its products by in- 
dependent distributors. The defendant 
not only was active in furthering its sales 
of soft drink concentrate, but was active 
in assisting the local North Carolina dis- 
tributors in selling the bottled drink made 
from defendant’s concentrate. The more 
the representatives of the defendant 
assisted the local distributors in selling 
the bottled drink, the more defendant 
stood to gain in the form of sales of con- 
centrate to these distributors. 


The United States District Court, E. 
D. North Carolina, pointed out that these 
activities, far different from a single 
transaction, were in fact, continuous and 
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local distributors. 


Foreign corporation selling elevators in Pennsyl- 


systematic. “It is reasonable to say that 
the defendant had ‘minimum contacts’ in 
North Carolina, and it is difficult to see 
how sustaining jurisdiction could offend 
one’s ‘traditional notions of fair play and 
substantial justice.’ ” The court concluded 
that the extensive and continuous business 
of the defendant in North Carolina was 
clearly sufficient to satisfy the demands of 
due process and, determining that the 
service of process was valid under the 
North Carolina statutes, denied defend- 
ant’s motion to dismiss. 


Worley’s Beverages, Inc. v. The Bub- 
ble Up Corporation, 167 F. Supp. 498. 
Allen, Allen, Allen & Allen, of Rich- 
mond, Virginia, and William I. Godwin, 
of Selma, for plaintiff. Smith, Leach, 
Anderson & Dorsett, of Raleigh, for 
defendant. 


vania through independent sales representative, and 

sending an employee into the state occasionally to 

adjust equipment, held not doing business so as to 
be subject to service of process. 


Defendant New Jersey corporation moved 
to dismiss this action on the ground that 
it was not doing business in Pennsylvania 
so as to sustain service of process upon it. 
Defendant sold elevators through an in- 
dependent sales representative in Pennsyl- 
vania, deriving one-third of its revenues 
from such sales. The elevators were sold 
“f.0.b. North Bergen, New Jersey,” and 
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an employee of defendant occasionally 
entered Pennsylvania to make adjust- 
ments to the equipment. 


The United States District Court, 
Eastern District of Pennsylvania, granted 
defendant’s motion to dismiss. The court 
observed that Section 1011(c) of the 
Pennsylvania Business Corporation Law, 
which had broadly defined “doing busi- 
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ness”, had been repealed. Since the re- 
peal was not inadvertent, the legislature 
must have intended to return to the long 
established common law definition. The 
common law of Pennsylvania prior to the 
enactment of Section 1011(c) included 
the so called “solicitation-plus” doctrine 
and the court concluded that, in the in- 
stant case, there were no additional ac- 
tivities “which could be regarded as 
bringing the corporation into Pennsyl- 


vania so as to supply the ‘plus’ to the 
solicitation of business carried on” in 
the state. 


Shoultz v. Revolvator Company, Inc. 
et al.* United States District Court, 
Eastern District of Pennsylvania, Febru- 
ary 5, 1959. 


* The full text of this opinion is 
printed in the State Tax Reporter, 
Pennsylvania, page 12,342. 


Mere solicitation of business held insufficient to sub- 


ject foreign corporation to service of process. 


The extent of defendant foreign manufac- 
turing corporation’s activity in Pennsyl- 
vania was the solicitation of business 
through independent contractors. These 
independent contractors had no authority 
to bind defendant corporation and the 
Court of Common Pleas, Bucks County, 
concluded, therefore, that defendant was 


WISCONSIN 


not doing business in Pennsylvania so as 
to be subject to service of process. 

Swavely et ux v. Vandegrift et al., 8 
Bucks County Law Reporter 298. I. J. 
and D. W. Van Artsdalen, for plaintiff. 
Achey & Power, for defendant. Frederick 
E. Smith and William H. Lowery, for 
additional defendants. 


Foreign corporation subject to service of process 

in Wisconsin where its dealer’s activities in the 

state, and the corporation’s control over the dealer’s 
activities, constituted the doing of business. 


Plaintiff brought this action against de- 
fendant foreign corporation for the 
wrongful death of her husband. Defend- 
ant appealed from an order adjudging 
that the trial court had jurisdiction of 
defendant and ordering that the case pro- 
ceed to trial on the merits. The question 
involved was whether the activities of 
defendant’s dealer in Wisconsin, and the 
defendant’s control over his activities, 
were of such nature and extent as to con- 
stitute the doing of business in the state 
by defendant foreign corporation within 
the contemplation of W.S.A. 262.09(4). 


The territory of the defendant’s dealer 
included most of Wisconsin. It was ad- 
mitted that he resided there for at least 
two years. Under his contract with de- 
fendant corporation he was required to, 
and did, devote his full time to soliciting 
sales of defendant’s products. To fulfill 
his contract he had to sell a minimum of 
$1,352 worth of defendant’s machines per 
month and report to the company detailed 
information respecting his sales on the 
first and 16th of each month. He was 
required to call on all prospective buyers 
and cover his territory in a thorough 
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manner. He signed guaranty cards and 
delivered them to the customers, and 
solicited testimonials from customers 
which where used by the defendant. The 
Wisconsin Supreme Court concluded that 
clearly, under the facts of this case, there 
would be no doubt that defendant was 
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> taxation 
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Goods sold for export to a foreign country held 


doing business within Wisconsin so as to 
be subject to service of process. 

Dettmann v. Nelson Tester Co., Inc., 
95 N. W. 2d 804. Langer & Cross of 
Baraboo, for appellant. Vaughn S. Con- 
way and Kenneth H. Conway of Baraboo, 
for respondent. 





exempt from sales tax under import—export clause 
of U. S. Constitution where goods were “in export” 
at the time title passed. 


This was an action to recover sales tax 
and interest paid under protest. Plaintiff 
was a California manufacturer and seller 
of electrical products. During 1949 plain- 
tiff sold goods to two oil companies for 
use in Saudi Arabia. Plaintiff was in- 
structed by the buyer that the goods were 
for export, and that they were to be de- 
livered to the buyer’s export packer in 
California. Plaintiff shipped the goods by 
truck carrier to the designated packer. 
The packer packed and crated the goods 
and forwarded them by truck to the ocean 
carrier, which transported them to Saudi 
Arabia. 

The Supreme Court of California as- 
serted that where an article is manufac- 
tured and sold in one of the states for 
export to a foreign country, it is free 
from state sales tax under the import- 
export clatse of the United States Con- 
stitution if at the time title passed the 
certainty of the foreign destination was 
plain. In this case, the court said, title 
did not pass until the goods were deliv- 
ered to the packer, while the export 
journey began when plaintiff delivered 
the goods to the truck carrier at its, 
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plaintiff’s, plant. Therefore, the goods 
were goods in export at the time title 
passed, and the transaction was not sub- 
ject to the state sales tax. “It is im- 
material that the goods were shipped to 
the packer. . . and there packed for ocean 
travel, such being incidental and neces- 
sary for the safe transportation of the 
goods ...or that there was a change in 
the form of transportation from overland 
travel by truck to overseas travel by ship, 
with incidental preparation for the latter.” 

Gough Industries, Inc. v. State Board 
of Equalization,* 336 P. 2d 161. Pills- 
bury, Madison & Sutro, Sigvald Nielson, 
Francis N. Marshall, Nobel K. Gregory 
and Robert F. Miller, for the taxpayer. 
Edmund G. Brown and Stanley Mosk, 
Attorneys General, James E. Sabine, 
Assistant Attorney General, and Ernest 
P. Goodman, Deputy Attorney General, 
for the Board. (Certiorari denied by the 
United States Supreme Court, June 1, 
1959; Docket No. 894.) 





* The full text of this opinion is 
printed in the State Tax 
California, page 13,719. 
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Foreign corporation was subject to New York City 

tax for the privilege of doing business where its 

local activities included a “local incident” beyond 
the sale and promotion of its product. 


This suit was brought for a declaratory 
judgment that the New York City Gen- 
eral Business and Financial Tax Laws 
were, if and as applied to plaintiff foreign 
corporation, unconstitutional because 
plaintiff's New York City activities con- 
stituted interstate commerce only. Plain- 
tiff was a Massachusetts corporation en- 
gaged in manufacturing textile fabrics and 
curtains in factories outside New York. 
Its principal business and executive office 
was in Providence, Rhode Island, and it 
was authorized to do business in New 
York State. Plaintiff’s New York City 
offices employed about 90 people (out of 
a total force of 8,500) of whom 20 or so 
were salesmen, the rest being clerks, 
receptionists, telephone operators, a credit 
manager, etc. Plaintiff had no factory, 
warehouse or store in New York State, 
kept no stock of goods in the state and 
owned no property there except its office 
furnishings. The functions of plaintiff's 
New York City office and staff were de- 
scribed in its own complaint as follows: 
“to maintain contact with the trade by 
soliciting established and prospective ac- 
counts, to receive and to reject, modify or 
accept, offers to buy; to forward accepted 
offers to one of plaintiff’s plants or ware- 
houses outside the State of New York to 
be filled; to perform credit investigations 
and functions; to make up and dispatch 


invoices of sales of finished goods or cur- 
tains; and to receive and deposit pay- 
ments from customers.” 


The Court of Appeals of New York 
concluded that “the local authorities may 
validly tax the privilege of doing busi- 
ness locally if the local business opera- 
tions though related to interstate move- 
ments of goods extend substantially 
beyond the sale and promotion of the 
products and include a ‘local incident’ 
which is ‘sufficient to bring the transac- 
tion within its taxing power’.” Here the 
court found separable local incidents 
“consisting of important services before 
and after sale and shipment of the goods,” 
and affirmed the judgment of the Appel- 
late Division dismissing the complaint. 


Berkshire Fine Spinning Assoc. v. City 
of New York,* 157 N. E. 2d 614. Tru- 
man Henson and Robert D. Cole, New 
York City, for appellant. Charles H. 
Tenney, Corp. Counsel, of New York 
City (Stanley Buchsbaum, Bernard H. 
Sherris and John J. Lyden, of counsel), 
for respondents. (Appeal filed in the 
United States Supreme Court, August 4, 
1959; Docket No. 272.) 


* The full text of this opinion is 
printed in the State Tax Reporter, 
New York, page 36,087. 
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Unlicensed foreign corporation engaged exclusively 

in interstate commerce held subject to net appor- 

tioned income tax where its local activities were 

sufficiently extensive to form a “nexus” to support 
the invocation of the tax. 


This case involved the assessment of in- 
come and privilege dividend taxes against 
plaintiff, a foreign corporation not li- 
censed to do business in Wisconsin. 
From a decision sustaining the assess- 
ments, plaintiff appealed to the Circuit 
Court of Dane County. Plaintiff was en- 
gaged in the trucking business as a com- 
mon carrier in Illinois, Wisconsin and 
Iowa. Its activities in Wisconsin were 
limited to interstate trucking. All freight 
loaded in Wisconsin was unloaded only 
after having crossed the Illinois-Wiscon- 
sin border. No freight was both picked 
up and delivered in Wisconsin. Plaintiff 
operated five terminals, two of which 
were located in Wisconsin and three in 
Illinois. The terminal buildings were 
rented, and each was under the general 
supervision of a terminal manager who, 
in addition to other duties, planned the 
work of the pick up truck drivers as- 
signed to the terminal. These drivers 
brought freight into the terminal so that 
it could be loaded into larger trucks for 
the interstate hauls, and delivered inter- 
state freight to the Wisconsin consignees. 
Each terminal manager also solicited 
business if and when the occasion re- 


quired it. At plaintiff’s larger terminal 
in Wisconsin there was a terminal man- 
ager, two truck dispatchers, two weight 
and billing clerks, three salesmen or 
solicitors who tried to get new business 
as well as keep the old business, a pick 
up truck driver, and dock workers who 
were engaged in breaking down loads 
received. 


The Circuit Court, Dane County, stated 
that all of plaintiff’s contentions had been 
answered adversely to it by the decision 
of the United States Supreme Court in 
Northwestern States Portland Cement 
Company v. State of Minnesota, 79 S. Ct. 
357. “In the opinion of this Court the 
rather extensive local activities performed 
by” plaintiff “form a sufficient nexus to 
support the invocation of Wisconsin’s net 
apportioned income tax to such local 
activities.” 


Knox Motor Service, Inc. v. Wisconsin 
Department of Taxation,* Circuit Court, 
Dane County, July 2, 1959. 


* The full text of this opinion is 
printed in the State Tax Reporter, 
Wisconsin, page 11,786. 





Connecticut — Public Act 510, Laws of 1959, effective with respect to 
all income years or periods beginning on or after January 1, 1958, provides 
that companies which elect not to be subject to the federal corporation net 
income tax, as tax-option corporations under subchapter S of the Internal 
Revenue Code, shall not be entitled to exemption from the Connecticut corpo- 
ration business tax. 


North Dakota— House Bill 772 of 1959 provides that where a claim 
arises out of business transacted in North Dakota by a foreign corporation doing 
business without a Certificate of Authority, service of process may be made 
upon any person who is found within the state acting as agent of, or doing 
business for such corporation, or by mailing a copy thereof to the corporation 
by registered or certified mail at its last known post office address. 


New Non-Profit Corporation Acts 


Connecticut — Public Act 617, Laws of 1959, effective January 1, 1961. 
The new law contains, to a limited extent, some of the provisions of the 
Model Non-Profit Corporation Act. 


Florida— House Bill 503, Laws of 1959, effective September 1, 1959. 
The new law includes a requirement that domestic non-profit corporations main- 
tain an office and a resident agent in Florida, and provides that the articles of 
incorporation be filed with and approved by the Secretary of State. 


Nebraska— Legislative Bill No. 349, Laws of 1959, effective September 
28, 1959, known as the “Nebraska Non-Profit Corporation Act.” With a few 
minor exceptions it is identical to the Model Non-Profit Corporation Act. 


North Dakota — Senate Bill No. 41, Chapter 111, Laws of 1959, effective 
July 1, 1959. It is substantially the same as the Model Act. 


Oregon— Chapter 580, Laws of 1959, effective December 31, 1959. It, 
too, is based on the Model Act. Within 120 days after December 31, 1959, the 
Corporation Commissioner is required to mail copies of the act to corporations 
affected by it, informing them of the steps required to be taken by them under 
the Act. 


Texas — House Bill 145, Laws of 1959, effective August 11, 1959. The 
Act is based on the Model Act, and provides for the maintenance of a registered 
office and registered agent by both domestic and foreign non-profit corporations. 


Wyoming — Chapter 189, Laws of 1959, effective May 22, 1959, enacts a 
new Non-Profit Act while leaving in effect the old Non-Profit Law. The old 
law enumerates the purposes for which a non-profit corporation may incorpo- 
rate, while the new law allows organization for any one or more lawful purposes 
not for pecuniary profit. 
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a pp ealed to the 
supreme court 


The following cases previously digested in The Corporation Journal have 
been appealed to The Supreme Court of the United States.* 


CALIFORNIA. Docket No. 894. Gough Industries, Inc. v. State Board of 
Equalization, 336 P. 2d 161. (The Corporation Journal, October—November, 1959, 
page 274.) Sales tax—exemption of goods “in export.” Petition for writ of 
certiorari filed, May 6, 1959. Certiorari denied, June 1, 1959. (79 S. Ct. 115) 


MISSISSIPPI. Docket No. 265. Monaghan v. Seismograph Service Corpo- 
ration, 108 So. 2d 721. (The Corporation Journal, August—September, 1959, page 


256.) Tax on unapportioned income—failure to separate charges. Appeal filed, 
July 31, 1959. 


NEW YORK. Docket No. 272. Berkshire Fine Spinning Assoc. v. City of 
New York, 157 N. E. 2d 614. (The Corporation Journal, October—November, 


1959, page 275.) New York City Gross Receipts tax—‘“local incident.” Appeal 
filed, August 4, 1959. 


* Data compiled from CCH U. S. Supreme Court Bulletin. 


Discussions on Corporation Law 


Adequate Risk Capital: The Consideration for the Benefits of Separate In- 
corporation, by Maurice J. Dix. 53 Northwestern University Law Review, 
September—October, 1958, pages 478-494. 


Determination of Price in Close Corporation Stock Purchase Arrangements, 
by Milton H. Stern. 13 Rutgers Law Review, Winter, 1958, pages 293-305. 


A Review of Small Business Financing, by Donald J. Evans. The Business 
Lawyer, April, 1959, pages 568-586. 


Corporate Loans to Officers, Directors and Stockholders, by John F. Rich. 
The Business Lawyer, April, 1959, pages 658-663. 


Philippine Commercial Law—Corporation Law, by Jose C. Campos, Jr. 
Philippine Law Journal, March, 1959, pages 249-253. 





é egulations and rulings 


General— Where it is desired to effect, before the end of the calendar 
year, either the withdrawal of a foreign corporation from a state in which it 
had been authorized to do business or the dissolution of a domestic corporation, 
counsel have usually found that it is advisable to initiate the dissolution or 
withdrawal proceedings in most states as early as possible. Thus, if there are 
time-consuming requirements with which compliance must be had, ample provi- 
sion may be made to satisfy such requirements before the end of the year. 
Frequently such requirements call for the preparation of income and other tax 
reports, the auditing of the corporate books, or the obtaining of certificates from 
various state departments that all taxes due the state have been paid. Inasmuch 
as, in some instances, a month or more may be consumed in effecting such 
compliance, it is advisable to investigate and institute dissolution or withdrawal 
proceedings, wherever possible, well in advance of the close of the year. 


Florida — Tangible personal property brought into the state after January 
first but before April first shall be taxable for that year only if such property 
is brought into the state for resale or if the assessor has reason to believe that 
such property will be removed from the state prior to January first of the 


succeeding year. (Opinion of the Attorney General, State Tax Reporter, Florida, 
§ 200-297.) 


Georgia— Application of the recent decision of the United States Supreme 
Court in the case of Youngstown Sheet and Tube Co. v. Bowers, relating to state 
taxation of imports, depends upon the circumstances of a particular situation. 
The portion of a manufacturer’s inventory which can be considered as supplies 
to meet his current needs will depend upon the nature of the industry. How- 
ever, it can be assumed that ordinarily the average manufacturer will stock only 
supplies currently needed. (Letter of Advice of Attorney General, State Tax 
Reporter, Georgia, | 200-194.) 


New Mexico—A foreign corporation which sends nonresident agents 
into the state to solicit business which is accepted or rejected by the corpora- 
tion at a location outside the state is not required to qualify as a foreign 
corporation doing business in New Mexico. (Opinion of the Attorney General, 
State Tax Reporter, New Mexico, J 200-139.) 


A foreign corporation, which employs nonresident salesmen in New Mexico 
to solicit orders which are sent to and filled by the corporation outside of the 
state, is not subject to the New Mexico income tax. (Opinion of the Attorney 
General, State Tax Reporter, New Mexico, {[ 200-140.) 


Texas — The fee for filing an application to extend the charter of a 
corporation that already was in existence when the Business Corporation Act 
became effective and has not since adopted this act is the fee prescribed by the 
older law under which this corporation was organized, not the fee prescribed 


by the Business Corporation Act. (Opinion of the Attorney General, State 
Tax Reporter, Texas, { 200-291.) 
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For October and November 


This Calendar does not purport to be a complete calendar of all matters requiring atten- 

tion by corporations in any given state. It is a condensed calendar of the more important 

requirements covered by the State Report and Tax Bulletins of The Corporation Trust 

Company. Attorneys interested in being furnished with timely and complete information 

regarding all state requirements in any one or more states, including information regarding 

forms, practices and rulings, may obtain details from any office of The Corporation Trust 
Company or C T Corporation System. 


Alabama — Quarterly Withholding Tax due on or before October 31. 
Arizona — Quarterly Withholding Tax due on or before October 31. 
California — Quarterly Retail Sales Tax due on or before October 31. 
Colorado— Quarterly Withholding Tax due on or before October 31. 
Connecticut — Quarterly Retail Sales Tax due on or before October 31. 


Delaware — Withholding at Source Returns due October 31.—Domestic and 
Foreign Corporations paying compensation to Delaware employees. 


Georgia — Certified Statement for Registration due on or before November 1. 


Indiana— Quarterly Gross Income Tax and Withholding Tax due on or 
before October 31. 


lowa — Quarterly Retail Sales Tax due on or before October 31. 
Kentucky — Quarterly Withholding Tax due on or before October 31. 
Maryland — Quarterly Withholding Tax due on or before October 31. 
Missouri— Quarterly Retail Sales Tax due on or before October 15. 
Nevada — Quarterly Retail Sales Tax due on or before October 31. 


New York— Second Installment of Franchise (Income) Tax of Business 
Corporations due on or before December 1. 


North Dakota— Quarterly Retail Sales Tax due on or before October 31. 


Oregon — Quarterly Withholding Tax due on or before October 31. Report 
of Abandoned Property due on or before November 1. 


Pennsylvania — Quarterly Selective Sales Tax due October 31. 


Rhode Island — Semi-Annual Report to Division of Industrial Inspection due 
during October. 


South Dakota— Quarterly Retail Sales Tax due on or before October 15.7 


Utah — Quarterly Retail Sales Tax and Withholding Tax due on or before 
October 30. 


Vermont — Quarterly Withholding Tax due on or before October 31. 
West Virginia— Quarterly Business (Gross Sales) Tax due October 31. 
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In connection with its various activities The Corporation Trust Company 

publishes the following supplemental pamphlets, any of which will be 

sent without charge to readers of The Journal. Address The Corporation 
Trust Company, 120 Broadway, New York 5, N. Y. 


Heads I Win, Tails You Lose. An explanation of the possible consequences to 
the corporation which takes a chance [?] on doing business in states 


outside the state of its incorporation without complying with governing 
laws, rulings and regulations. 


Spot Stocks Mean More Sales. A review of the advantages and dangers of using 
spot stocks at strategic shipping centers to bolster and increase sales. 


Corporate Tightrope Walking. Of interest to counsel for and the officers of any 
corporation carrying on business in interstate commerce. 


Agent for Process. Case histories of corporation officials who suddenly found out 


that trouble can take funny bounces when statutory representation is 
entrusted to a business employee. 


Corporate Confusion. A discussion of the wriggling, twisting, seemingly opposite 
court decisions which make building a pattern for out-of-state operations 
by a corporation a risky business these days. 


A Pretty Penny ... Gone! What it can cost a corporation—as shown by actual 
court cases—if its agent cannot be found when service of process is attempted. 


Some Contracts Have False Teeth. Interesting case-histories showing advisa- 
bility of getting lawyer’s advice before contracting for work outside home 
state, even for federal government. 





FOR LAWYERS ONLY 
The following C T publications are available only to members of the Bar. 


What Constitutes Doing Business. A 133-page book containing texts 
of statutory definitions of “doing business” by a corporation . . . all- 
state discussions, with citations, of 49 “doing business” subjects . . 
citations to service of process cases (as distinguished from cases relating 
to qualification), listed according to subject and classified according to 
whether service was sustained or set aside. 


Suppose The Corporation’s Charter Didn’t Fit! Shows how charter 
provisions which suit well enough at time of organization may be handi- 
caps for the corporation in later life — and some measures to avoid them 
that a lawyer may help his client to take. 





THE CORPORATION TRUST COMPA 
120 Broadway, New York 5, N. Y. 


Form 3547 requested 


CORPORATION JOURNAL 


The Corporation Journal is published by The Corporation Trust 
Company bi-monthly, February, April, June, August, October 
and December. Its purpuse is to provide, in systematic and 
convenient form, brief digests of significant current decisions of 
the courts, and the more important regulations, rulings or opin- 
ions of official bodies, which have a bearing on the organization, 
maintenance, conduct, regulation, or taxation of business cor- 
porations. It will be mailed regularly, postpaid and without 
charge, to lawyers and accountants upon written request to any 
of the company’s offices. 
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